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In this paper I argue that human rights to safety for women and children are currently in jeopardy in the Australian family law system and that there is an urgent need for system reform to address the current failures.
Article 3 of the Universal Declaration of Human Rights states that ‘Everyone has the right to life, liberty and security of person.  Despite the almost obvious necessity of safety to the conduct of day to day family life, Australian homicide data clearly indicates that women and children are being killed by violent male family members whether they stay or try to leave. Australian 13-year homicide data (Mouzos and Rushforth 2003) identifies that there are an average 129 family homicides per year.  Sixty percent of these 
are partners or ex-partner homicides and in 3 out of  every four such cases women have been killed.  One in four of these homicides occurred after separation.  

A further 19% of family homicides are parent/child homicides with fathers as perpetrators in 63% of cases. Domestic violence, mental illness and separation were the most commonly identified contexts of parent/child homicides data (Mouzos and Rushforth 2003).  

The homicide data underscores the reality that mothers and children experience significant harms, injuries and deaths from violent partners and fathers. Although women living with violence are socially expected to leave, separation is a period of escalated risk for many mothers and children. Women’s Shelters, police and the family law system are common features of separation disputes.

Australian Family law frameworks currently routinely re-expose children and mothers to continuing abuse, sometimes with fatal results. Some may recall the Four Corners program ‘Losing the Children’ which documents the events leading up to the homicides of Jessie and baby Patrick Dalton (Four Corners 16/8/04).  The long history of domestic violence was never heard in court. The capacity of violent men to be safe fathers was never questioned. The probable mental instability of the father was never identified. The children died.
The Family Law System contains a number of elements which extend beyond the actual courts.  The report ‘An Unacceptable Risk’ (2000) provides a useful overview of the various aspects of the system which women and children have to successfully negotiate to achieve safety from violence.  Access to legal aid is a major hurdle as few self-represented litigants are able to cope with the demands of a court hearing without legal help, yet legal aid funding is capped and declining and women have to agree to do as they are told, rather than instruct their lawyer.  Mothers are often directed by the system into mediation before their legal aid applications will even be considered – leaving them open to pressure to agree to unsafe arrangements.  Lawyers reportedly advise mothers notifying child abuse that they should not seek to pursue the issue but focus on contact arrangements.  The Courts themselves have proven physically unsafe for many women and there have been a number of cases of women attacked and murdered near the courts. 
Many judicial officers hold views on domestic violence and child abuse which are common to the wider community – that women must have provoked the violence or invented abuse for strategic purposes.  Family Report writers provide reports to the court recommending outcomes for children however these are often subjective, arbitrary and written without any access to any previous information on the family other than a brief visit with each parent with the child.  Histories of domestic violence and child abuse are actively omitted and suppressed.  Children’s Representatives present recommendations to the courts often without even meeting the child. Mothers increasingly report that children’s representatives mimic the roles of criminal defence lawyers for sex offenders in offering the courts extensive speculation on alternative explanations for children’s disclosures of abuse other than that the abuse has occurred. Relationships services provide courses to parents who do not comply with court orders to send children to contact with abusive fathers, but these seem ineffective to deal with helping mothers and children to cope with regular continuing abuse.  Child Contact Centres are the service solution to force children to see unsafe parents, however once again they do not deal with the continuing problem of children being forced to have regular contact with their abuser. Together these professionals, programs and services sustain a complex system which enables children’s disclosures of abuse to be excised, explained and excluded from relevance.
Changing this situation to better protect victims of violence is blocked by a number of challenges.  These include Constitutional divisions, state responses to domestic violence and child protection, lack of legal aid and the family law pro-contact culture.
The Constitutional problems arise because the protection of children and adults from violence and abuse is divided across state and federal governments (Kelly & Fehlberg 2002). The federal government has jurisdiction over marriage and relevant issues such as divorce, and child and property arrangements. The eight state and territory governments have jurisdiction over criminal conduct and responses to domestic violence and child abuse. Some outcomes of these divisions are that state child protection authorities are not funded or mandated to provide support to the Family Court’s information and investigation needs. State variations in definition, intake processes and prioritisation lead to fragmented national responses to child protection. Further there are key differences in role and orientation between the state legislation and the federal courts. State services are oriented to short term intervention based on investigated past events. Family law is oriented to future best interests with reference to current and predicted future needs (Kelly and Fehlberg 2002).
A further issue is the identification and response to domestic violence by state jurisdictions. Violence and abuse in family relationships is commonly treated as a civil matter rather than a criminal offence (Scutt 1995). 42% of single women who had ever been partnered reported experiencing violence, usually from an ex-partner (ABS 1996).

Hurdles to safety for targets of family violence include being able to contact police and then for Police to actually attend and to support the target to get a restraining order. When orders are breached, another problem is to get police to prosecute the breach.  Problems in achieving adequate policing of domestic violence include the lack of available police -
particularly in country areas – and the need for universal police training in responding to domestic violence and in taking out restraining orders to support the victim (Katzen 2000). Many police and magistrates are confused about the interface with family law, wrongly believing that they cannot or should not issue restraining orders which may interfere with family court orders. An irony here is that family law is supposed to make orders which are not inconsistent with state domestic violence orders. There is an evident need for training of police, magistrates and family law officials around the interface of state and federal laws. There is also a need to universal training to recognise that domestic violence where children are present is also a child protection issue.
Domestic violence is under-recognised by professionals, perpetrators and victims as a form of child abuse. Professional interventions for domestic violence are adult oriented and often ignore children. Parents are often unaware that children have witnessed or heard the violence and/or its aftermath. Yet a national study of young people found one in four had witnessed domestic violence against their mother or stepmother (Indermaur 2001). Children experience domestic violence as traumatic. They may be directly attacked, injured in an assault on their mother, injured while trying to protect their mother, or injured as a means of terrorising the mother. They experience the impact of the abuse on the parenting by their mother – mental health problems, physical injuries and death (James 1994). Child protection responses to domestic violence have usually focused on the mother and relied on her to protect the children from a violent partner. Violent men are either absent and thus invisible or deter child protection workers through intimidation, threats and assaults (Stanley and Goddard 2002). In the Family Law ‘No Fault’ framework, domestic violence is not seen as particularly relevant to decisions about children beyond preventing them from witnessing violence. Contact handovers at Police stations and contact centres are thus seen as a ‘solution’.

Child protection services are another key avenue to support the safety of victims of family violence.  Child protection frameworks have been exposed as being under serious stress in recent years as the numbers of abuse reports outstrips that capacity of departments to adequately respond.  In consequence, making a notification of suspected child abuse often does not result in an investigation. In New South Wales, Victoria and South Australia less than 50% of reports were investigated in 2002-03. Of those cases which were investigated, less than half were substantiated in Western Australia, South Australia, Tasmania, ACT and the Northern Territory (AIHW 2004). Substantiation means positive evidence supporting abuse was found. Lack of substantiation does not mean abuse did not occur. The types of abuse most likely to be substantiated by state services were emotional abuse (34%); physical abuse (28%) and neglect (28%). Sexual abuse (10%) was the least likely to be substantiated (AIHW 2004). Research into child abuse allegations in the context of family law proceedings has identified that the ‘false report’ rate is around 1 in 10, consistent with the rate in other contexts (Brown et al 2001).  Factors inhibiting substantiation include:

· The age of the child - very young children are less able to speak about their experiences 
· Current living circumstances of the child – children living with their perpetrators or seeing them regularly risk further abuse if they disclose and the perpetrator is told of the allegations – as they routinely are.
· Suitability of the investigation process – disclosures by children are often not regarded as sufficient to substantiation.  Sometimes the alleged perpetrator drives the child to and from the investigation.

· Timeliness of the investigation – there can be long delays between disclosures and investigation.
· Lack of skilled staff – Not all staff who interview children are trained in child development and forensic interviewing of children.
· Fear of the alleged perpetrator – Children are often threatened by the offender and told that they or loved ones will be hurt if they tell.
· Context of family court proceedings – there is a widespread myth that child abuse allegations in the context of divorce proceedings are false and strategic
Even when a case of child sexual abuse has been reported, investigated and substantiated, a prosecution normally will not proceed when the victim is 7 years or under without conclusive corroborating evidence. The tests for prosecution include a ‘reasonable prospect of success’ yet there is little chance of success when a pre-schooler accuses an adult of sex abuse and the adult denies it and there are no witnesses. Of those cases which are prosecuted, the majority will fail to achieve a conviction (Eastwood & Patton 2002).

The outcome is that the criminal justice system is unable to effectively prosecute offenders against very young children – particularly when the offender is a family member (Cossins 2003). The Family Court has a key role in determining a child’s best interests but it does not have jurisdiction to determine whether child abuse has occurred. It relies on state criminal justice systems to determine whether or not a parent is guilty of criminal child abuse such as sexual assault. As noted earlier, state services often discount reports of child abuse as an adversarial strategy when there are family court proceedings and leave such cases to the family court (Brown et al 2000; Hume 1996; Humphreys 1999). The Family Court has no investigative capacity when allegations of abuse are made and relies on the evidence of the parties to decide the best interests of the child. Restrictions on legal aid mean that many parents dealing with child abuse will run out of legal aid before the case is finalised and have to prepare and present complex evidence and legal argument (FLC 2002).  Mothers who persistently attempt to protect their children from abuse during contact by defying court orders face jail sentences and/or reversal of residence.

The Family Court’s Magellan Project and the Columbus Project in WA provide frameworks to link state child protection investigation and reports to the Family Court in selected cases.  Although these programs are an improvement for some children, identified problems include:  tight screening criteria, variable implementation across states and locations, and cross-institutional constraints.The Family Law Council has proposed a national child protection unit attached to the Family Court to inform decision making in cases of alleged child abuse (FLC 2002). Nothing has happened.

The 1996 changes to family law emphasised continuing parental responsibility and children’s rights to contact with their parents but evaluation studies (Rhoades et al 2001, Dewar & Parker 1999)  have identified that parent-child contact is being privileged ahead of safety. Several Australian studies have detailed mothers’ difficulties in protecting their children from violent fathers during contact (Rendell et al 2000; Kaye et al 2003).
Securing human rights to safety in family law depends in part on legislative changes to require judicial decision-makers to privilege safety as a threshold issue for defining a child’s best interests.  Where violence or abuse has been found on the balance of probabilities to have been present there should be a presumption of no contact unless safety can be protected and the child in fact benefits from contact, as assessed by trained professionals skilled in family violence and child abuse.  Following the Family Law Council 2002 recommendation, a multidisciplinary national family violence unit should be established as part of the family law system to gather evidence from relevant police, health, education and child welfare records and the parties in cases of alleged abuse to provide expert advice to inform court decision making. Legal aid should be extended to all cases involving abuse and violence to ensure vulnerable parties have access to their legal rights. Where children are ordered to have contact with a violent parent, such contact should have been professionally assessed as being in the child’s best interests and have ongoing monitoring, supervision and evaluation. Where children are found to be adversely affected by contact, contact should cease.  All parties in the family law system should have training in domestic violence and child abuse – dynamics, indicators, consequences and appropriate responses to support victim safety. All parties in the family law system should have formal accreditation reliant on such training.
The problems for victims of family violence have been documented and recognised at the highest level. Solutions have been proposed. The fact that nothing has happened to support positive change highlights a willingness by state and federal governments to tolerate, if not support, the current continuing lack of safety for targets of family violence after separation.
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